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Trademar k Judges.

Qpi nion by Bottorff, Adm nistrative Trademark Judge:

Appl i cant seeks registration on the Principal Register
of the mark ARIEL, in typed form for services recited in
the application as “entertai nnent services, nanely, live
performances rendered by a nusi cal group.”EI Qpposer filed a
tinmely notice of opposition to registration of applicant’s
mar k, alleging that opposer is the prior user of the mark
ARIEL in connection with nusical entertainnent services and
that applicant’s use of her mark in connection with her
recited services is likely to cause confusion. See

Trademar k Act Section 2(d), 15 U.S.C. 81052(d). Applicant

! Serial No. 75/476,262, filed April 29, 1998. In the
application, applicant alleges use of the mark since January 14,
1996, and use of the mark in commerce since April 1, 1996.



Qpposition No. 114,000

filed an answer by which she denied the allegations of the
notice of opposition which are essential to opposer’s claim

This case now conmes up on the parties’ cross-notions
for summary judgnent as to opposer’s Section 2(d) claim
The notions have been fully briefed.? The evidence of
record on summary judgnent includes: the file of the opposed
application; the pleadings; the two declarations of opposer
Ariel Renpbs and the exhibits attached thereto; the
decl aration of opposer’s witness diff Wal ker and the
exhi bits attached thereto; the declaration of applicant
Ariel Feierman and the exhibits attached thereto; the
decl aration of applicant’s witness Robert Torsello and the
exhibits attached thereto; and the two decl arations of
applicant's counsel Lana Fl ei shman and the exhibits attached
thereto. Applicant has objected to certain of opposer’s
docunentary exhi bits; those objections will be discussed
infra

We have carefully considered all of the parties’
argunents and all of the evidence properly nmade of record,
i ncl udi ng any argunents or evidence not specifically
di scussed in this opinion. For the reasons discussed bel ow,

we grant opposer’s notion for summary judgnent and deny

2 Applicant’s objection to opposer’s sur-reply brief is well-
taken, and we have given that paper no consideration. See
Trademark Rule 2.127(e)(1).
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applicant’s cross-notion for summary judgnment. See Fed. R
Cv. P. 56(c).

Generally, sunmary judgnent is appropriate in cases
where the noving party establishes that there are no genui ne
i ssues of material fact which require resolution at trial
and that it is entitled to judgnent as a matter of |aw.

Fed. R Cv. P. 56(c). An issue is material when its
resolution would affect the outconme of the proceedi ng under
governing |law. Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986). A fact is genuinely in dispute if the
evidence of record is such that a reasonable factfinder
could return a verdict in favor of the nonnoving party. 1d.
When the noving party’s notion is supported by evidence
sufficient, if unopposed, to indicate that there is no
genui ne i ssue of material fact, and that the noving party is
entitled to judgnent, the nonnoving party may not rest on
nere denials or conclusory assertions, but rather nust
proffer countering evidence, by affidavit or as otherw se
provided in Fed. R Cv. P. 56, showing that there is a
genui ne factual dispute for trial. See Fed. R Cv. P.
56(e); Copelands’ Enterprises Inc. v. CNV Inc., 945 F. 2d
1563, 20 USPRd 1295 (Fed. Gir. 1991); (Octocom Systens I nc.
v. Houston Conputer Services Inc., 918 F.2d 937, 16 USPQRd
1783 (Fed. Cir. 1990). 1In deciding a notion for summary

judgnent, the Board may not resolve an issue of fact; it may
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only determ ne whether a genuine issue of material fact

exi sts. See Meyers v. Brooks Shoe Inc., 912 F.2d 1459, 16
USPQ2d 1055 (Fed. Cir. 1990). The nonnoving party nust be
given the benefit of all reasonable doubt as to whether
genui ne issues of material fact exist, and the evidentiary
record on summary judgnent, and all inferences to be drawn
fromthe undi sputed facts, nust be viewed in the |ight nost
favorabl e to the nonnoving party. See Opryland USA, Inc. v.
Great Anerican Miusic Show, Inc., 970 F.2d 847, 23 USPQd
1471 (Fed. Cir. 1992); dde Tyme Foods Inc. v. Roundy's
Inc., 961 F.2d 200, 22 USPQ2d 1542 (Fed. Cir. 1992).

There is no genuine issue of material fact that opposer
is the owner of application Serial No. 75/477,155, by which
he seeks registration of the mark ARIEL for “entertai nnent
in the nature of a live or recorded perform ng nusica
group,” or that applicant’s prior-filed application has been
cited agai nst opposer’s application as a potential Section
2(d) bar to registration of opposer’s mark. In view
thereof, we find that opposer has standing to oppose
registration of applicant’s mark in this proceeding. See
Hartwel|l Co. v. Shane, 17 USPQ@@d 1569 (TTAB 1990).

W turn next to the question of priority, which is an
issue in this case because opposer does not own an existing
regi stration upon which he can rely under Section 2(d).

Di stinguish, e.g., King Candy Co., Inc. v. Eunice King s
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Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108 (CCPA 1974). To
establish his priority under Section 2(d), opposer nust
prove that, vis-a-vis applicant, he owms “a mark or trade
name previously used in the United States...and not
abandoned...”

There is no dispute that the date of applicant’s first
use of her mark, and the earliest date upon which she can
rely for purposes of priority, is January 14, 1996.

Accordi ngly, opposer’s Section 2(d) priority claimrequires
proof that opposer owns a mark or trade name used in the
United States prior to January 14, 1996 and not abandoned.

In his first summary judgnent decl aration, opposer

Ariel Renpbs avers as follows, in pertinent part:
1. My nane is Ariel Renps and | amthe

| eader of a four person club band called “Ariel.”

| sing |lead vocals, play keyboard and druns and

write, arrange and produce all our original songs.

2. | began to use the mark “Ariel” for the
band on Decenber 12, 1981

3. The band originally began playing in
South Florida nightclubs and in festivals
t hroughout the southeast. W now play throughout
the country, in the Caribbean and in Central
Anerica. The band has been featured on “CBS This
Mor ni ng” and on the Univision and Tel enmundo

Spani sh Tel evi si on Networks. | have continued to
use the mark “Ariel” throughout the United States
for the band since 1981. |In addition, | am

creating a Wb site under the nane “ariel-
band. coni to narket the band on the Internet.
currently use it and have never abandoned it.
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4. W have recently finished our first al bum
in both Spanish and English which will be
di stributed worl dwi de under the “Ariel” mark.

5. On January 8, 1991 | registered the
trademark “Ariel” for Entertai nnent Services in
the nature of a mnusical group.

6. M registration was cancelled on July 14,
1997 for failure to file a Section 8 Affidavit.

7. | applied to reregister the mark on Apri
30, 1998.
8. | first learned of Applicant’s use of the

mark “Ariel” when its application was cited
agai nst m ne on February 1, 1999.

In his second summary judgnent declaration, submtted

with his response to applicant’s cross-notion for sunmmary

j udgment, opposer Ariel Renpbs avers as follows, in pertinent

part:

1. My nane is Ariel Renpos and | amthe
| eader of a four-person club band called “Ariel.”
The band’ s nanme enconpasses and refers to all the
menbers of the band. It has al so becone
associated wth the type of high energy performng
we do. As the band s | eader | handl e nost of the
financial matters, the advertising and pronotion
for the band’ s perfornmances and sone of the
booki ng of the band nyself.

2. In addition, the band has several booking
agents who book the band and al so handl e
advertising and pronotion of the band al ways under
the “Ariel” mark. These include Wl ker
Entertai nnent, Fantasma, Deco Productions,

Sout hern Nights, Adam Productions, and Vega
(Loui siana) (See Declaration of diff Wal ker).

3. Since 1981, | estimate that we have spent
approxi mately $5, 000. 00 per year on advertising
and pronotion of the band under the trademark
“Ariel.” Unfortunately, | have not saved copies
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of many of the materials that have acconpani ed our
per formances over the years or retained nany old
records. It has consisted in the past and now
consi sts of yellow pages advertising, press

rel eases and pronotional flyers, distribution of
busi ness cards and correspondence on Ariel
stationery.

4. Since the band was forned in 1981, the
band has averaged one hundred and four (104) dates
or two dates a week a year including 1995, 1996,
1997, 1998, 1999 and 2000. W play at hotels, on
crui se ships, in clubs and restaurants, at D sney
Wrld, at corporate events, and at country cl ubs.
W have performed in nusic festivals, on English
and Spani sh television, in Las Vegas, New Ol eans,
Nashvill e and San Antonio as part of a national
tour for the tel evision program*“Entertai nment
US A” in 1993. At all performances, the “Ariel”
mark is prom nently displayed.

5. Total sales fromentertai nment services
have ranged from $30, 000. 00 to $100, 000. 00 a year.

6. The band is well known in Mam and the
Sout heast by the “Ariel” mark.

7. We have begun distributing worldw de our
first CD under the “Ariel” mark.

8. Performng with the band “Ariel” has been
ny only job since the early 90's. It’s the only
work | do. It pays ny rent. It supports ny
famly. | intend to continue witing, playing and
perform ng as |ong as possible.

Qpposer al so has submtted the declaration of Ciff

Wal ker, who avers as follows, in pertinent part:

2. My conpany, Wal ker Entertainnment, Inc.
has represented the band Ariel since 1983 as its
booker and pronoter. Since that time | have
booked the band in approximately two to ten venues
a year from 1983 to the present. In addition,
am responsi bl e for providing information regarding
the entertai nnent services of the band Ariel to
potential venues and engagenents.
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3. Upon request, | provide to potenti al

venues pronotional materials, flyers, and direct

mails. The materials are all provided under the

“Ariel” trademark

4. | have nost recently booked entertai nnent
services under the mark “Ariel” to the Sunfest

Festival held May 3-7, 2000 in Wst Pal m Beach,

Florida. The Sunfest Festival is Florida's

| argest music, art and waterfront festival draw ng

300, 000 people. The performance by the band was

hel d under a prom nently displayed “Ariel” mark.

5. | also refer potential bookings to the

“ariel -band. conf Wb site for information

regardi ng the band.

We find that the avernments contained in these
decl arations are sufficient, if unopposed, to establish that
opposer has used ARIEL as a mark for his nusical
entertai nment services since a date prior to applicant’s
first use of the mark in January 1996, and that opposer’s
use of the mark has not been abandoned.

Applicant has not presented any counter-decl arations or
ot her evidence which rebuts the factual avernments made in
opposer’s decl arations, nor has applicant identified any
genui ne issue of material fact with respect to those
avernments. Instead, applicant argues that the declarations
submtted by opposer are entitled to no probative weight on
t he question of opposer’s use and priority because they
contain certain alleged internal contradictions which render

t he declarations untrustworthy in their entireties, and

because opposer allegedly has failed to present sufficient
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corroborating docunentation for all of the avernents nade in
the declarations. W disagree.

Regarding the alleged internal contradictions in the
decl arations, applicant first contends (at page 4 of her
reply brief) that “[i]n his Second Decl aration, Qpposer
clainms that he handl es the advertising and pronotion for the
band’ s performances. (Renbs Second Dec. T 1). Qpposer then
clains that booking agents are actually responsible for the
band’ s advertising and pronotional activities.” However, in
paragraphs 1-2 of his second declaration, opposer actually
avers as follows: “As the band' s | eader | handl e nost of the
financial matters, the advertising and pronotion for the
band’ s performances and sone of the booking of the band
nyself. In addition, the band has several booking agents
who book the band and al so handl e advertising and pronotion
of the band al ways under the ‘Ariel’ mark.” (Enphasis
added.) Thus, opposer states that he handles “nost of” the
advertising and pronotion for the band, in addition to
several booking agents who “al so” handl e the advertising and

pronotion. These statenents are not contradictory.EI

3 To arrive at her conclusion that the statements in 7 1 and 2
of opposer’s second declaration are contradi ctory, applicant
apparently construes opposer’s statement (in T 1 of his
declaration), i.e., “I handle nost of the financial natters, the
advertising and pronotion for the band s performances and sone of
t he booki ng of the band nyself,” such that the words “nost of”
nodify only the words “the financial matters” and not the words
“the advertising and pronotion.” Another valid construction,
however, and one which is nore likely to be correct because it
allows T 1 and 2 to be read together w thout contradiction, is
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Li kewi se, and contrary to applicant’s contention, there
is no contradiction between opposer’s statenent (in § 4 of
hi s second declaration) that “the band has averaged one
hundred and four (104) dates or two dates a week a year,”
and M. Wal ker’'s statenment (in Y 2 of his declaration) that
he has “booked the band in approximtely two to ten venues a
year.” As is apparent from¢qY 1-2 of M. Renbs’ second
decl aration, M. Walker is not the only booking agent for
opposer’s band. Opposer handl es sone of the booking
hi nsel f, and the band al so engages several other booki ng
agents in addition to M. Wal ker. Thus, the fact that M.
Wal ker books opposer’s band for two to ten dates per year is
not inconsistent wwth M. Renpbs’ assertion that the band
pl ays 104 dates per year.

In short, applicant’s contentions regarding the all eged
internal contradictions in opposer’s declarations are not
borne out by the declarations thenselves. W are not
persuaded by applicant’s argunent that the declarations as a
whol e shoul d be di sregarded on account of the all eged
contradictions.

Appl i cant al so argues that the three declarations
subm tted by opposer should be disregarded in their
entireties because the avernents contained therein (as to

the details of the nature, duration and extent of opposer’s

that the words “npst of” nodifies both “the financial matters”

10
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advertising and sale of his services under his mark) are not
adequately corroborated by adm ssible, probative docunentary
evi dence. For the reasons discussed bel ow, we di sagree.
Anmong t he docunentary exhibits to M. Renps’ two
declarations and to M. Wl ker’s declaration are phot ocopi es
of programs, invitations, tickets and advertisenents
pertaining to various events and functions at which
performances by opposer and his band were the featured
nmusi cal entertainnent.EI These docunents, which were
prepared and distributed by the third-party sponsors of such
events and functions, include, in chronol ogi cal order of
per f or mance:
(1) invitation to the April 30, 1988 Florida
Cust ons Brokers and Forwarders Association “Gl a
Installation Banquet” in Mam, Florida, which
states “Music by ‘Ariel’”;
(2) invitation to the Novenber 17, 1990 Cuban
Anerican National Foundation “Gala D nner Dance”
in Mam, Florida, which states “Music by Ariel”;
(3) ticket to the February 2, 1991 “LBA’

benefit event in Mam , Florida, which states
“Music by: Ariel”;

and “the advertising and pronotion.”

* As discussed infra, we find that these third-party docunents
are sufficient to corroborate and establish opposer’s clai m of
prior, non-abandoned use of his mark. Opposer has submitted
various other docunents as well, to which applicant has objected
on various grounds. |In general, we are not persuaded by
applicant’s objections. However, because we find that opposer’s
priority claimis sufficiently established by the docunents

di scussed in the text of this opinion, we need not and do not
base our decision on these other docunments of opposer’s, nor do
we rule specifically on applicant’s objections thereto.

11
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(4) programfor the February 8, 1991 St.
Thomas the Apostle “Ei ghth Annual D nner Dance” in
Key Bi scayne, Florida, which states “Misic by
Ariel”;

(4.A) ticket to the same February 8, 1991 St.
Thomas the Apostle D nner Dance, which states
“Music by: Ariel”;

(5) programfor the March 7, 1992 Sai nt
Patrick School “Gala D nner Dance” (Il ocation
undi scl osed) which states “Music by Ariel”;

(6) ticket to the May 14, 1994 “Bapti st
Hospital Ball” in Mam, Florida, which states
“Dancing to Music by Varon and Ariel”;

(7) invitation to the April 27, 1996 Florida
Custons Brokers & Forwarders Association “Gal a
Installation Banquet” in Mam, Florida, which
states “Music by ‘Ariel’”;

(8) newspaper advertisenent for the Decenber
31, 1997 Doral Colf Resort and Spa “New Year’s Eve
Gala” in Mam, Florida, which states “Dance the
Ni ght Away with Renowned 6 pc. Band “Ariel”;

(9) programfor the 1998 Asoci aci on

Lati noaneri cana “Latin Fever Ball” in Atlanta
(Buckhead), Georgia, which states “Dancing
t hroughout the evening to the sound of Ariel”; and

(10) Sunfest 2000 advertisenent depicting the

“Performance Schedul e’ for Saturday May 6, 2000,

whi ch includes a listing for a performance by

“Ariel.”

Appl i cant has not contended, nor has she presented any
evi dence whi ch woul d suggest, that opposer and his band did
not actually render nusical performances at the events and
functions identified in the above-referenced third-party

docunents. Instead, applicant asserts various evidentiary

argunents against the admssibility of certain of the

12
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docunents, and various |egal argunents for the proposition
that none of the docunents establish that opposer has any
service mark or other proprietary rights in ARl EL.

We turn first to a consideration of applicant’s
evidentiary objections to certain of the above-referenced
docunents. Specifically, applicant has objected to the
adm ssibility of the above-nunbered docunents (3), (4.A,
(6), (7), and (9), which were attached as Exhibit Nos. 2(a)-
(d) to M. Renobs’ second declaration.EI Appl i cant obj ects
to these docunents under Fed. R Evid. 403, on the ground
that they are nmerely cumul ative of the docunents which were
attached to the first Renos declaration and are accordingly
a waste of tine. The objection is overruled. These
addi ti onal docunents, even if cunul ative, are not so
nunmerous as to be wasteful of the parties’ or the Board s
time and efforts.

Applicant also objects to these docunents under Fed. R
Evid. 901, on the ground that they are not properly
authenticated. This objection is overruled. Applicant has
not contended that these docunents were manufactured or

fabricated by opposer. Indeed, as applicant herself has

° Applicant raised no specific evidentiary objections to the

adm ssibility of above-nunbered docunents (1), (2), (4), (5), (8)
and (10), and any such objections to those docunents are deened
wai ved. See Fed. R Evid. 103(a). Applicant’s various
substantive | egal argunents regarding the probative val ue of al
of the above-referenced docunments (Nos. (1)-(10)) will be

di scussed bel ow

13
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argued, these docunents were independently prepared and
distributed by third parties, not by opposer. Any technical
defect in the manner in which opposer introduced and
aut henti cated t hese docunents via his declaration is not
di spositive, inasnmuch as there sinply exists no basis in the
record for concluding that these docunents are other than
what they appear to be. See Fed. R Evid. 901(a) and
901(b) (4).

Finally, applicant has objected to docunents (3),
(4.A, (6), (7), and (9) under Fed. R Evid. 401 and 402, on
the ground that they are not relevant to this action. This
evidentiary objection is prem sed on applicant’s substantive
| egal argunments regarding the alleged | ack of probative
value of all of the above-referenced third-party docunents.
For the reasons discussed below, we reject applicant’s
substantive |l egal argunents; we accordingly also overrule
applicant’s rel evancy objections which are based on those
argunents.

Applicant’s first substantive argunent is that none of
t he above-referenced docunents are evi dence of service mark
use of ARIEL by opposer because they were not created or
distributed by or on behalf of opposer for the purpose of
advertising or pronoting opposer’s entertai nnent services to
prospective purchasers of those entertainment services,

i.e., to those who m ght engage opposer to provi de nusi cal

14
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entertai nment services. Rather, the docunents are
advertisenments, progranms, invitations and tickets which were
created and distributed by the various third-party
organi zati ons and sponsors thensel ves, to advertise and
pronote their own hotel, banquet, school dance and
restaurant services to their nenbers and/or to the general
public. According to applicant, the designation AR EL, as
it appears in the docunents, is not used as a service mark
by opposer; rather, it is used by the third parties in a
merely informational sense, to identify the nusica
entertainment the third parties are presenting as part of
their hotel, banquet, school dance and restaurant services.
We are not persuaded by this argunent. Applicant cites
no case law or statutory authority which supports her
contention that these docunents nust be disregarded as
evi dence of opposer’s use of the mark AR EL nerely because
they were created and distributed by the third parties,
rat her than by opposer.EI | ndeed, applicant herself has
submtted and relies upon nunerous docunents of exactly the
sane type as evidence of her use of her own mark. On their
face, opposer’s docunents show that opposer was engaged by

the various third parties to provide nusical entertai nnment

® Applicant cites to TMEP §1304.01, which sets forth a non-
exclusive list of types of docunents which are acceptable as
speci mens in service mark applications. That section is not
apposite to or dispositive of the priority dispute in this
opposi tion proceedi ng.

15
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services under the mark ARIEL at the identified events and
functions. There is no basis in the record for concl udi ng
t hat opposer and his band did not, in fact, render nusical
entertai nment services under the mark at those events and
functions. The fact that the advertisenents were prepared
and distributed by third parties rather than by opposer is
i nconsequenti al .

Applicant’s second substantive argunent with respect to
these third-party docunents submtted by opposer is that the
designation ARIEL is used in these docunents solely to
identify opposer personally, and not as a service mark for
opposer’s entertai nnent services. W disagree. The
newspaper advertisenent for the Doral New Year’'s Eve Gal a
(docunent no. (8) above) specifically refers to the
“Renowned 6 pc. Band ‘Ariel.’”” Likewse, there is no
reasonabl e basis in the record for inferring that the other
docunents, when they use the designation ARIEL, are
referring to opposer personally, rather than to the band.

In summary, we find that the above-referenced docunents
establish that opposer and his band were engaged to render,
and did render, live nusical performances under the mark
AR EL in 1988, 1990, 1991, 1992, 1994, 1996, 1997, 1998 and
2000. W find that the avernents in opposer’s sunmary

j udgnent decl arations regardi ng opposer’s prior use and non-

16
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abandonnment of the mark have been corroborated, at least to
that extent.d Taken t oget her, the docunents and the

decl aration avernents are sufficient to establish opposer’s
Section 2(d) priority in this case.

Appl i cant makes two ot her argunents with respect to the
priority issue which require conmment. First, applicant has
cited various authorities in support of the proposition that
personal nanme marks, such as opposer’s, are nerely
descriptive and not entitled to protection absent a show ng
of secondary neani ng. However, applicant has not cited to
any prior decisions of the Board or of its primary review ng
court in which this proposition has been stated or followed,
and we are aware of no such decisions. For the reasons
di scussed bel ow, we are not persuaded that we should foll ow
the authorities cited by applicant on this issue.

A personal nane mark, unless it is primarily nerely a
surnane, is registrable on the Principal Register wthout a
showi ng of secondary neaning, and thus is deened to be
i nherently distinctive under the Lanham Act. | ndeed,
applicant’s owmn mark ARIEL, which is also applicant’s

personal nanme, was not refused registration as nerely

"It is not dispositive that opposer’s docunents do not
corroborate each and every detail ed avernent nmade in opposer’s
decl arations, i.e., as to the specific dollar anmounts of
opposer’s sal es and advertising, or as to the geographic scope of
opposer’s use of the mark. Opposer need not substanti ate each of
those specific avernments in order to establish his Section 2(d)
priority, vis-a-vis applicant.

17
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descriptive, and was forwarded to publication by the Ofice
w t hout any requirenment for a show ng of acquired

di stinctiveness. W see no logical basis for holding that a
personal name mark which is inherently distinctive for

regi stration purposes nust nonet hel ess be shown to have
acqui red secondary neani ng before it can be relied upon by
an opposer in an opposition proceeding. Thus, we reject
applicant’s argunent regarding opposer’s alleged failure to
establish secondary nmeaning in his mark.

Applicant al so argues that she is entitled to an
“adverse inference,” and to dism ssal of the opposition, due
to opposer’s alleged failure, despite the pendency of this
proceedi ng, to retain discoverable docunents. Applicant
cites Supreme G| Co. v. Lico Brands, Inc., 39 USPQ2d 1695
(TTAB 1996) in support of this argunment. However, Suprene
Gl Co. involved a fully-briefed notion for discovery
sanctions under Fed. R Cv. P. 37. No such notion was
filed by applicant in this case; rather, the request for an
adverse inference was raised by applicant for the first tine
in her reply brief. Opposer has had no opportunity to
respond on the nerits of applicant’s request. In view
thereof, we deny applicant’s request for an unspecified
“adverse inference” and her request for dism ssal based

t her eon.

18
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Havi ng found that opposer has established his priority
for purposes of Section 2(d), we turn nowto the issue of
| i kel i hood of confusion. Qur |ikelihood of confusion
determ nation is based on an analysis of all of the
probative facts in evidence that are relevant to the factors
bearing on the likelihood of confusion issue. See In re
E.1. du Pont de Nenours and Co., 476 F.2d 1357, 177 USPQ 563
(CCPA 1973). In any likelihood of confusion analysis, two
key considerations are the simlarities between the
respective marks and the simlarities or rel atedness of the
respecti ve goods and/or services. See Federated Foods, Inc.
v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29
(CCPA 1976).

There is no genuine issue of material fact that
applicant’s mark and opposer’s nmark are identical, i.e.,
ARIEL. There also is no genuine issue of material fact that
applicant’s services, as recited in the application, are
l egally identical to opposer’s services. |In view of the
absence of any limtations or restrictions in applicant’s
recitation of services, the purported differences in the
parties’ respective nusical styles are immterial.

Li kew se, we nust presune fromthe absence of restrictions
in applicant’s recitation of services that applicant’s
services are offered in all normal trade channels and to al

normal cl asses of purchasers for such services, including

19
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the trade channels and cl asses of purchasers in which and to
whom opposer offers his legally identical services. See In
re El baum 211 USPQ 639 (TTAB 1981). There is no evi dence
of any use by third parties of simlar marks for simlar
services. These du Pont factors, as to which there are no
genui ne issues of material fact, all weigh heavily in favor
of a finding of Iikelihood of confusion in this case.

The only du Pont factor which appears to favor
applicant is the absence of evidence of actual confusion.
However, we cannot conclude that the nature and extent of
the parties’ respective uses of their marks, to date, have
been such that the absence of actual confusion should be
accorded any significant weight in our |ikelihood of
confusion analysis. See Gllette Canada Inc. v. Ranir
Corp., 23 USP@@d 1768 (TTAB 1992). Certainly, that single
factor is insufficient to overcone the nunmerous other du
Pont factors which, as discussed above, clearly weigh in
favor of a finding of |ikelihood of confusion.

In summary, we find that there are no genui ne issues of
material fact as to any of the du Pont I|ikelihood of
confusion evidentiary factors. Having carefully considered
all of the evidence of record as to those factors, we find
that a |likelihood of confusion exists. Having also found
that no genuine issues of material fact exist with respect

to opposer’s standing and his Section 2(d) priority, we
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concl ude that opposer is entitled to judgnent as a matter of
| aw on his Section 2(d) claim Therefore, we grant
opposer’s notion for summary judgnent, and deny applicant’s

cross-notion for summary judgnent.

Deci sion: The opposition is sustained.
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